‘ Disclaimer

The International Bureau for Children’s Rights is pleased to share with the visitors of its official
website this draft country profile on the status of the CRC implementation. This draft profile is
the preliminary result of the ongoing research project that will eventually cover all the States
parties to the Convention.

This draft is based on data that IBCR interns were able to collect from various Internet sources.
As the information on the Internet is often limited and may contain inaccuracies, this profile is
not meant to be complete or absolutely accurate. Still, IBCR has decided to publicize this draft
profile for the purpose of awareness-raising and exchanging of information.

In the meantime, IBCR remains open to any comments, corrections and feedback readers may
have. IBCR is seeking additional resources to improve this draft country profile and bring it to
the expert level. The reports on Cambodia, Indonesia, Sri Lanka, Timor Leste, and Viet Nam are
examples of expert level reports and are available on IBCR’s official website thanks to the
financial contribution of CIDA. The ultimate goal of this endeavour is to bolster international
understanding of children’s rights, disseminate knowledge about the CRC and assist
Governments in its implementation.



MALAYSIA

| Introduction |

Malaysia, a former British colony, has retained the federal constitutional monarchy system of
Government. However, the National Front coalition has been in power since independence. The
country’s population of 24.3 million enjoys the benefits of a growing market economy since the
change of emphasis from exporting raw materials to a multi-sectoral approach in 1971.1 In 2003,
Malaysia experienced its first change in leadership in more than two decades. The new Prime
Minister’s inauguration speech emphasized a concern for human rights and a democratic system
of governance. In order to address these issues the Prime Minister needed to first transform
Malaysia from an authoritarian regime into a nation which respects human rights and operates
under the rule of law.2 Accordingly, a Royal Commission of Inquiry investigated reports of
abuse, torture and ill-treatment by police and concluded by calling for reforms and strengthened
disciplinary procedures.3

Positive discrimination in business, education and the civil service has aided to quell unrest
among ethnic groups, as the Chinese minority are the wealthiest community. Ethnic Malays
comprise only 60% of the population, while 26% are of Chinese origin, and Indian and
indigenous ethnicities make up the rest.4 The majority of Malaysia’s multi-ethnic population
receives the benefit of relatively good living conditions in comparison with the surrounding
region. The Government officially priorities education, health and job opportunities for women,
and is renowned in the area for its protection of the interests of poorer countries. Strong
leadership and political will have led Malaysia on the path of economic growth, poverty
reduction and social development. The country has a skilled and educated civil service, a well-
developed institutional infrastructure, and a strong private sector.5

Current issues of concern include the control and monitoring of media by the Government;
undermining of judicial independence by executive authorities; mass deportation of both illegal
migrant workers and refugees; abuse of migrant workers, notably the domestic workers who are
mostly women; and trafficking in women and children.®

International Conventions and Treaties

¢ Convention on the Rights of the Child (CRC), ratified: February 17, 1995.

1 “Malaysia”, CIA World Factbook, 13 June 2006, available on-line at
http://www.cia.gov/cia/publications/factbook/geos/my.html (last accessed 15 June 2006)

2 *Human Rights Overview: Malaysia”, Human Rights Watch, 2006, available on-line at
http://hrw.org/english/docs/2005/01/13/malays9822.htm (last accessed 15 June 2006)

3 “Annual Report 2005: Malaysia”, Amnesty International, 2005, January-December 2004, available on-line
at http://web.amnesty.org/report2005/mys-summary-eng (last accessed 15 June 2006)

4 “Malaysia Country Profile”, BBC News, 6 April 2006, available on-line at
http://news.bbc.co.uk/1/hi/world/asia-pacific/country profiles/1304569.stm (last accessed 15 June 2006)

5 “At A Glance: Malaysia”, UNICEF, available on-line at
http://www.unicef.org/infobycountry/malaysia.html (last accessed 15 June 2006)

6 Supra note 2; “Country Reports on Human Rights Practices 2005: Malaysia”, US Department of Stage, 8
March 2006, available on-line at http://www:.state.gov/g/drl/rls/hrrpt/2005/61615.htm (last accessed 15 June
2006)
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e Convention concerning the Prohibition and Immediate Action for the Elimination of
the Worst Forms of Child Labour, ratified: November 11, 2000

e Convention concerning Minimum Age for Admission to Employment, ratified:
September 9, 1997.

| Children’s Rights |

The Malaysian Government has officially demonstrated its commitment to children’s rights on
paper: the Child Act, which incorporates the principles of the Convention of the Rights of the
Child, went into force in 2001. Furthermore, UNICEF implemented a comprehensive
programme in Malaysia. An inter-sectoral group, including ministries and several NGOs,
monitors the CRC’s implementation. However, despite these efforts, numerous reports reveal
that respect for human and children’s rights requires significant development.

The formulation of a National Plan of Action for Malaysia (NPAM) followed the signing of the
World Declaration on the Survival, Protection and Development of Children. It aims at
improving human development, which means increasing educational opportunities, better
nutrition and health care and strengthening the family institution to ensure the security and
safety of children. Success has been achieved especially in reducing infant mortality. Child and
maternal clinics are now accessible and affordable to more families, including in rural areas.
Children’s education is a priority for the government and it represents approximately 23-25%
of the national budget. Education is free for children until they reach age 15, and primary school
is compulsory. Attendance at primary school is 96%, while secondary school attendance is 82%.
A small number of disabled children also have access to special schools.”

An emerging health issue is HIV/AIDS, and the increasing intensive sexual exploitation of
children and women renders it a critical issue. In 2003, approximately 2 000 individuals died of
AIDS.8 Learning from the experiences of other countries, Malaysia has formed an Aids Task
Force comprising of representation on an inter-agency basis, led by the Ministry of Health.® The
global campaign, Unite for Children Unite Against AIDS, was launched in Malaysia in October
of 2005, as a call for a collaborative international effort for the prevention, treatment and
awareness of AIDS. The Malaysian Government also developed a five year National Plan on
HIV/AIDS 2006-2010 with the support of UNICEF.20 Recent UN statistics indicate that the
number of reported AIDS cases is falling.1!

7 “Integration of the Human Rights of Women and the Gender Perspective: Violence Against Women”,
Special Rapporteur on Violence Against Women, its Causes and Consequences, Ms. Radhika Coomaraswamy,
E/CN.4/2003/75/Add.1, 27 February 2003, available on-line at
http://www.unhchr.ch/huridocda/huridoca.nsf/3d1134784d618e28¢1256991004b7950/29¢6321593428acfc12
56cef0038513e?OpenDocument (last accessed 20 June 2006)

8 “Report on the global AIDS epidemic 2004”, UNAIDS, 2004

9 “National Report On The Follow Up To The World Summit For Children — Malaysia”, Malaysia
Government, December 2002, available on-line at
http.//www.unicef.org/specialsession/how_country/edr_malaysia_en.pdf (last accessed 20 June 2006)

10 Supra note 5

11 “Malaysia: epidemiological fact sheets on HIV/AIDS and sexually transmitted infections”, UNAIDS 2004
Update, available on-line at http://data.unaids.org/Publications/Fact-Sheets01/malaysia_EN.pdf (last accessed
20 June 2006)
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Human rights violations against migrants and refugees are widely reported. Malaysian law does
not recognize the status of refugees and has not signed the international conventions which
protect them. In fact, Malaysia considers that the country attracts too many “illegal migrants”
from South East Asia, in particular from the troubled Indonesian province of Aceh, and
consequently seeks to expel them.12 Even protection documents provided by UNHCR to
Acehnese asylum seekers do not systematically protect them from arrest, detention and
deportation. In 2005, approximately 30 asylum seekers were arrested outside the office of the
UNHCR in Kuala Lumpur.13 Furthermore, most Ethnic Chin asylum seekers, who are a
Burmese minority group fleeing persecution by the Burmese army, live in locations distant from
the UNHCR office and cannot register, because of the cost and the high risks involved in
travelling to Kuala Lumpur unregistered.14 Hundreds of Acehnese and Burmese asylum seekers
are detained in camps, pending deportation.1> Detention centres are said to lack proper sanitary
conditions, medical care, food and clean water, and many detainees, including children, are dying
from dehydration and diseases; cases of ill-treatment are also reported.16 The Government began
their planned arrest and deportation of over 1 million “illegal immigrants” on March 1st, 2005,
which has led to concerns of overcrowding and worsening conditions in detention camps; a lack
of fair individual assessment procedure; and inadequate protection for children and other
vulnerable detainees.1” A similar operation of mass deportations held in 2002 resulted in dozen
of deportees dying of dehydration and disease. '8

UNHCR estimates that approximately 28 000 refugees live in Malaysia, of mostly Acehnese,
Burma’s Chin and Burma’s Rohingya Muslim minority groups.1® The UN agency reported that
42 child refugees were being held in 14 immigration detention centres across the country, where
conditions were described as “dismal.” Intended for transit and resettlement, the centres are
being used for long term detention of up to nine months.20 In fact, the UNHCR approximates
that 10 to 12 children on average are detained per month in Malaysia.2! Refugee children are
denied access to healthcare and are not permitted to attend school. However, in 2005, the Malay
Government issued identity cards to Rohingyas refugees in order for them to stay and work in
Malaysia.?2

12 “Malaysia rapped over refugees”, BBC News Jonathan Kent, 10 September 2003, available on-line at
http://news.bbc.co.uk/2/hi/asia-pacific/3096052.stm (last accessed 15 June 2006)

13 Refugees International, Malaysia: Acehnese Refugees Face a Triple Threat, 12 April 2005, in
http://www.refugeesinternational.org/content/article/detail/5603/

14 Refugees International, Malaysia: Burmese Chin Refugees on the Run”, 29 March 2005. in
http://www.refugeesinternational.org/content/article/detail/5532/

15 “Country Reports of Human Rights Practices 2004: Malaysia”, US Department of State, 28 February
2005, available on-line at http://www.state.gov/g/drl/rls/hrrpt/2004/41649.htm (last accessed 19 June 2006)

16 Supra note 3

17 Supra note 3

18 “Malaysia: Mass Expulsion Puts Migrants at Risk”, Human Rights Watch, 23 November 2004, available
on-line at http://hrw.org/english/docs/2004/11/19/malays9704.htm (last accessed 19 June 2006)

19 |bid

20 “Malaysia: 42 child refugees in detention centre”, Jesuit Refugee Service, 20 June 2005, available on-line at
http://www.reliefweb.int/rw/RWB.NSF/db900SID/ACIO-6DJP5X?OpenDocument (last accessed 18 June
2006)

21 “UNHCR’s views on the concept of effective protection as it relates to Malaysia”, UNHCR, March 2005,
available on-line at http://www.unhcr.org.au/pdfs/Malaysia.pdf (last accessed 19 June 2006)

22 “Malaysia”, Refugee International, September 2005, available on-line at
http.//www.refintl.org/content/country/detail /7653 (last accessed 19 June 2006)
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Numerous reports suggest that ethnic minorities in Malaysia are victims of targeted
discrimination. Several Government preferential programs and policies are designed to
increase the dominant position of the Malay majority which is poorer, on average, than the
Chinese minority, and limit access to education, government positions, business permits and
licenses, and other benefits to non-Malays. The indigenous Orang Asli who live in the peninsular
region are the poorest minority group: despite development projects implemented in recent
years, 77% of Orang Asli are still living in poverty. Ethnic Indians are also among the poorest.23
In the 1990s, between 5 000 and 8 000 indigenous people of Penan were forcibly displaced to
permit the construction of the Bakun Dam.24

Freedom of religion is stated in the constitution but the government restricts the practice of
Islamic beliefs other than Sunni Islam, the official religion. Non-Muslims can practice their
religious belief with fewer restrictions.25

The Malaysian Government makes an effort to protect children in armed conflict. Although
no specific provisions exist in the 1963 Constitution regarding military service, article 6 deals
with forced labour and declares that “all forms of forced labour are prohibited, but Parliament
may by law provide for compulsory service for national purposes”. There is no conscription and
the minimum age for voluntary recruitment is 17.26 Little data was found in order to confirm if
underage recruitment exists in the country.

Malaysia is committed to the eradication of landmines, and is party to the Mine Ban Treaty.
Since 1994, no civilian victims of landmines have been reported.2” The Government enacted the
Anti-Personnel Mines Convention Implementation Act in 2000, and destroyed its entire
stockpile of 94 721 antipersonnel mines shortly afterwards, in January 2001. Malaysia also
underscored the importance of acting within the Association of Southeast Asian Nations
(ASEAN) to address the landmine agenda.28

Malaysia lacks anti-trafficking legislation and instead prosecutes traffickers using existing laws
and is limited in its ability to provide protection for victims.29 Malaysia is a source, destination
and transit country for the trafficking of women and girls for the purposes of prostitution.3
Many from Indonesia, Thailand, the Philippines, and a few from China, Uzbekistan and other
countries, are trafficked into Malaysia for sexual exploitation. In 2000, the Malaysian police
arrested 3,607 foreign prostitutes.3 Young Malaysian women, primarily ethnic Chinese, are

23 “Country Reports on Human Rights Practices 2005: Malaysia”, US Department of State, 8 March 2006,
available on-line at http://www.state.gov/g/drl/rls/hrrpt/2005/61615.htm (last accessed 19 June 2006)

24 Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People,
Indigenous Issues, 21 January 2003, E/CN.4/2003/90

% Supra note 23

26 “Global Report 2004: Malaysia”, Coalition to Stop the Use of Child Soldiers, 2004, available on-line at
http://www.child-soldiers.org/document_get.php?id=857 (last accessed 15 June 2006)

27 “L andmine Monitor Report 2003: Malaysia”, International Campaign to Ban Landmines, 28 February
2005, available on-line at http://www.icbl.org/Im/2004/malaysia.html (last accessed 15 June 2006)

28 Supra note 27

29 “Trafficking in Persons Report”, US Department of State, June 2006, available on-line at
http://www.state.gov/documents/organization/66086.pdf (last accessed 19 June 2006)

29 “Malaysia”, ECPAT International On Line Data Base, available on-line at www.ecpat.net (last accessed 19
June 2006)

30 “Trafficking in Persons Report”, US Department of State, June 2006, available on-line at
http.//www.state.gov/documents/organization/66086.pdf (last accessed 19 June 2006)

31 Supra note 29
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trafficked to Japan, Canada,32 the United States and Taiwan, also for prostitution and sexual
exploitation.33 No comprehensive statistical data on the issue is available. Suhakam, the Human
Rights Commission of Malaysia, reports that the number of trafficked women and children is
“relatively small”, but growing. Most of the victims are aged between 19 and 25 years old, and
children between 14 and 17 years old have been trafficked as well. There were few reports of
trafficking of babies, possibly by an international syndicate also involved in trafficking of
women, for sale to childless couples in Malaysia.34 Victims of trafficking are frequently treated as
illegal migrants, and thus as unwanted aliens, and are consequently deported. In addition, child
prostitutes are often treated as delinquents rather than victims.

Though prostitution itself is legal in Malaysia, the promotion and/or profiting from prostitution,
as well as the prostitution of any persons below 18 years of age, is prohibited. The Government
passed the Child Act 2002 to outlaw pornography.3 Malaysia has undertaken numerous
measures to stop human trafficking, and concluded agreements with the Philippines and
Indonesia to foster cooperation on transnational crimes, including trafficking in persons, while
planning enforcement contact with its neighbours. It is a part of ASEAN'’s regional effort to
combat child trafficking and sexual exploitation.38 A watch-list of individuals suspected of
trafficking is regularly updated to identify human trafficking culprits. The Government also uses
the media to increase public awareness on the issue of human trafficking by exposing the abuses
endured by trafficked women and children. In 2004 and 2005 the Government continued to
investigate and prosecute offenders, using existing laws.3” The National Human Rights
Commission drafted a national plan of action to address trafficking in 2005, however, it has not
yet been adopted by the Malaysian Government.38

Although the government vigorously enforces child labour provisions, the Children and Young
Persons Act allows the employment of children above 14 years of age.3® Forced and compulsory
labour is prohibited. It is strictly forbidden for children to work more than 6 hours per day,
more than 6 days per week, or at night. Nonetheless, there are reports that child labour still
exists, and is generally limited to the countryside.40 There is no reliable estimate on the number
of child workers. Most children work in the plantation sector to help their parents in the fields.
In urban areas, children work in family food businesses, night markets, and small-scale
industries.#t A few are domestic servants, which in some cases is forced labour.42 The abuse of

32 Supra note 29; In 1999 and 2000, Canadian police raided several brothels in the periphery of Vancouver,
in the British Columbia province, where many Malaysian women between the ages of 17 and 19 were rescued
from prostitution

33 Supra note 30

34 “Trafficking in Women and Children”, Suhakam Human Rights Commission of Malaysia, 2004, available
on-line at http://www.suhakam.org.my/en/document_resource/details.asp?id=73 (last accessed 20 June 2006)

35 “Malaysia”, Human Trafficking.org, available on-line at
http://www.humantrafficking.org/countries/malaysia (last accessed 20 June 2006)

36 “Malaysia Country Progress Report on the Implementation of the EAP Regional Commitment and
Action Plan Against CSEC”, Post-Yokohama Mid-Term Review of the East Asia and the Pacific Regional
Commitment and Action Plan Against Commercial Sexual Exploitation of Children (CSEC), 8-10 November
2004, Bangkok, available on-line at
http.//www.unescap.org/esid/Gad/Issues/CSEC/Malaysia.pdf (last accessed 20 June 2006)

37 Supra note 35

38 Supra note 30

39 Supra note 9

40 Supra note 23

41 Supra note 23

42 Supra note 23
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foreign domestic workers is stated as a “growing problem” by the UN Special Rapporteur on
Violence Against Women: “Abuse can take the form of beating, overworking, withholding the
salary, malnourishment, and denial of contacts with the family.”43

Though no statistical data is available, it is known that Malaysian children experience violence at
home. Local NGO Women’s Aid Organization states that domestic violence is “a significant,
but often hidden social problem”.44 Over 3 101 cases of domestic violence were reported to
police in 2004; however, the real figure is believed to be higher. Few international NGOs are
present in Malaysia; as a consequence, few independent monitoring on violence and children
rights are conducted. However, many analysts believe that Suhakam, the National Human Rights
Commission of Malaysia, is a credible institution capable of monitoring human rights abuses and
challenging existing legislation in the country.45

There has been a greater incidence of reported child abuse and child sexual assault Cases,
particularly in rural areas, where incest is also a problem.46 In 2004, the Ministry for Women,
Family and Community Development reported 334 cases of incest up from 254 in 2003. The
actual number is believed to be much higher. However, courts are required by the Evidence Act
to accept a testimony only if there is corroborating evidence. Judges and NGOs recommended
an amendment to set up special procedures in order to hear testimonies of children,4” as the
Child Act had also suggested. The Children’s Court began its implementation in 2005 and was
established in each court district. Corporal punishment, or light caning, is permitted for boys
between ages 10 and 18.4¢ Severe punishments are prescribed for child abuse, molestation,
neglect, and abandonment.4?

While the Malaysian legal system in based on English common law, Sharia courts have authority
on religious and family matters regarding Muslims, and are on par with the civil and criminal
court systems.50 This creates problems, as NGOs report that Muslim women are subject to
“discriminatory interpretations of Sharia law” and to “inconsistent application of the law from
state to state”.5! Hence, statutory rape occurs frequently in Malaysia, and is also prosecuted.
Under Islamic law a Muslim girl is considered an adult immediately following her first
menstruation, which also complicates the prosecution of rapists. Sharia courts may punish the
victims of statutory rape and charge them with *“close proximity”, which is a charge used to
prosecute premarital or extramarital sexual relations, regardless of whether they are below 18
years of age and their partners are adults. Only 10% of rape cases are allegedly reported to the
police. In addition, it was stated by the police commission that 66% of rape cases reported in

43 Supra note 7

44 “Domestic Violence”, Women'’s Aid Organization, 2000, available on-line at
http://www.wao.org.my/research.htm#domestic (last accessed 20 June 2006)

45 Supra note 23

46 Supra note 5

47 Supra note 23

48 Supra note 23

49 “Report Round Table Discussion: Rights and Obligations under CEDAW?”, Suhakam, 2004, available on-
line at http://www.suhakam.org.my/docs/document_resource/Report RTD_CEDAW.pdf (last accessed 20
June 2006)

50 Supra note 1

51 Supra note 49; “The problem is compounded by the glaring need to homogenize the different
administration of Islamic law in different States of Malaysia on account of the differences in Islamic law from
State to State. In this regard, SUHAKAM urges the relevant authorities to ensure uniformity in the enactment
and application of Syariah law throughout Malaysia.”
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2004 involved children below 15 years of age.52 Moreover, the doctrine of ;bar allows the father
or grandfather of a virgin girl to marry her without her consent, under certain circumstances.53

It has been reported that conditions for children in detention centres are harsh. Cases of
children detained with adults have also been noted. The Bar Council Legal Aid Centre recorded
incidents of ill treatment of juveniles in police lockups during 2001, documenting 31 cases of
alleged abuse.54 In 2001, the National Human Rights Commission set up a workshop and made
a series of recommendations for reform. As a result, the number of relatives of young prisoners
informed of the arrest of the child increased in 2002, and the establishment of specific lockups
to detain juveniles was undertaken. Judicial initiatives emerged, including the expediting of cases
of juveniles held on remand. Nevertheless, the implementation of the Child Act in this area
remains incomplete.ss

52 Supra note 23

53 Supra note 49

54 “Malaysia: Towards Human Rights-Based Policing”, Amnesty International, 7 April 2005, available on-
line at http://web.amnesty.org/library/index/engasa280012005 (last accessed 20 June 2006)
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